[BUOIIRWIIUT X3|end)
UI1S[9pY S UBYIBLO[ 1IUOISSIUIO))

OTFGpoissopo o

UILEJ " ULASY 1DUOISSIUIWIO.)
sddo)) ‘[ [9BYIIA] ISUOISSILILWIO))

Ja5eY Isr AYieWwaqy *¢) uad|yiey 1ouoIssiuuo.)
(1980 “ Y |JBYDIA UBLLIEY ) 192
S2INso|oug

Iauysny plag(]

7

‘Ala1adug

"paudISIapun Ay} Y)im NEIIUNWWOI noA 1ey) patsanbay

AJInp10adsal S1 1t 1231BW Sty] Jo UONBIIPISUOD INOA JO 3SIN0D 3y Furinp astie pjnoys suotisanb Lue §|

"S1311BW PAdSUIIR]2I-2A0QE YY) Ut FuI[ly J0J SJUSUILIO,)

A1day jo sardos ua pue jeurfuo sy3 *out *uoIs1Aala | 3|ABIV-15183H JO J{eyaq uo ‘pulf asea[d pasojoug

Y910(] S IRa(]

¥r7-00 ON 19200 WX

L1£-T0 "ON 134200 WIN

S£T-10 "ON 13420(q WIN

LLT-TO "ON 120 dIN

9661 JO 19V SUCIIEDIUNWWO0II[I [, 3y} JO 7(7 UOLIIIS 0}

juensang paydopy saqny Jay)Q pue sajny] digsiaum) Iseapeodg s, uoissIuIuo))
A} JO MIAIY-—MINIY AL0)B[NTY [BrUuIrg TOGT jO LANIEIN Yl uf

Y|

Pre0z O'Q ‘uoIBulysem

STEV-ML "M'S 12205 YIZ[ St
UOISSILULLIO,) SUOIJEIIUNWILIO) [BI3P2 ]
A1R124005 ‘YLI0(T "H AU S

ﬁ'f,‘&'ﬁ'UUﬁ"!iS)‘UOHH@HENHSTWG
S5340AY V¥n3 S.uaLiEm WAKHLIZIA 8 vavs
AHSHNK ¥ INIHIHLYM

TAH H ANNOHYD

SIAVQ NIWYMN3E

INYH - MINANY

ATIAVHIA BOTAYL H138VZIT3
LNWAHE HILYOT130 we3d3l
SITHYN W YDISSIC
NYQUOr-T13ZLHYH "D NIHJILS
SIAYD T HALINNGT

WOQHN "A NAMH LYY

N¥ANId '8 NOLNITD
SNFONVIT ‘W NHOM

31802 '3 §3MVHD

QOHHYH L 434INNIT
SHIANMYS a LHIEON
AISHYH M 30D

SOTAIHS 'S HIDNID
311L3T104%7 A HIFBYZN3
NITIV T ¥3IWIQ

HIANHSNH QIAYD

SHIANYS AVM 21 TwLYN
NYTT IR NYIaE

d¥S ‘M aiAYa

SIAYO SNHYIN

NOLNHOHL ‘W NITTHLYH
LNVZ NYA M o 33INNaC

‘Hr 'SSO¥D ‘W NHOr

MWIQ LD 5 3 LIHM

»O002 A 'NOLONIHSYM
DONIATIABE HINGS '006 31INS
AN ANNIAY VINVATASNNEL 109
321440 NOLONIHSYM

10r£2 "D'N 'OHOBSNIIHD
LIFHIS W3 HLSON OEZ
YZ¥d JDNYSSI¥NIY 0002
321440 CHOBASNIFHND

£00T ‘¢ Arerugayg

(LE6111E1) SIIINYG 13IN O
(8861-2161) SHOOHE 'H NOLNHCHL
{BB6IE161) IDH3IH "D 3ANVID
i€861-6261r HM'QHYNO31 LD
(P LE1-Q681) WIMB W H1INNIN
6106811 NOQNIT1ow d1
{S961-PO61) SSANEIATOH H'M
IFSEI-2L61 SHQOHTE 71 AFHENY

Amnioeg Jo 93440
UOISSIULILIOY) SUORROIUNIIWO) (BI8P8

€007 ¢ - 834
GHAIHOE&O'GEE (618) ATIWISDVYI

L6681 JAUNNO S

A3ISNNQD w2345

aAoT 33T COCO-6E8 (616) INOHIINAL
NOLDONITENL NIwd3 T
. . 11¥3M08 INHLEY 'H
A3ISNNOD 40 109c2 I N HIITvu NOLONIMIYE 'S Hi3avZi 13

TIviW 133915 3TTAILLIAYA OS)
H3ILNID IQLIdYD NOINN L5His
009! 31Ns

$53509Y IDi440

i WIS W 177w
3AHS "I AMNIH 209242 J'NHDIFIVY NOS

O8I x08 321340 L50d
S$35AAY TN TIVH

VNTTIOHY ) HLHON "HOITTYY
MV LV SAINHOLLY

AT T AEVNOA ] ® AFHHAWIAH ‘NOONA[OW '@ADAdId ‘SHOooduYd

TYNIDIHO AJCQ T L3%00d

1 SWYQY D SIAWVr
SHOOHE "D Nvar
NIHLIYEL M SNDHYN
H TT3BAMYD M ISIHHOA
AITSOOM TN 'S
AJISNLL TTwONYd A

HE SN M 1H390H

1t ONYINHC "M NHOr
NOSQIAYG WEvYW
HINAZIQ 3 AJYH4430
DNITHIHS WOV

dr 'SdITNHA A HWIr
JOHSIE 'O DUvYW
NOSTIA d TIr

HYHd ™ HHYN

Al HONCHN3A04 9131 'S
AOOMAIANM ¥ TTIYONYH
ARG H NHOF
H3IONIS ¥ [HI|0H
SdITiHd 1 I3y

ASYI H'e WY TTIM
3SN0OH M 39H03D
SHYITTIM 7 aHYMCH
11 MOTISNIM D Quvma3
AdI¥NDA "D WYITIM
HINAIW T ITYHIIN
NNIODW TIINYD ‘W
JAOHOHYK ‘W 30YM
‘HESHYITTIM L SIWYC
HE HITING NIMHSE "M
dr '"3HS14 '8 w9203
ASYHAWNH 1H38NH

S 'HOONGI2A a7



In the Matter of

2002 Biennial Regulatory Review Review of the
Commission’s Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of the

Teleconimunications Act of

Cross-Ownership of Broadcast Stations and

Newspapers

Rules and Policies Concerni

Multiple Ownership of Radio Broadcast

Stations in Local Markets

Definition of Radio Markets

Before the
Federal Commuaications Commission
Washington, D.C. 20554

)
)
)
)
)
1996 )
)
)
)
)
ng )
)
)
)
)

RECEIVED
FEB - 3 2003

Federal Communications Commission
Office of Sacretary

MB Docket No, 02-277

MM Docket No. 01-235

MM Docket No.01-317

MM Docket No. 00-244

REPLY COMMENTS OF HEARST-ARCY LE TELEVISION, INC.

February 3, 2003

Wade H. Hargrove

Mark J. Prak
David Kushner
Charles Marshall

BROOKS, PIERCE, McLLENDON,
HUMPHREY & LEONARD, L.L.P.
First Union Capitol Center, Suite 1600
150 Fayetievillie Street Mall (27601)

Post Office Box 1800

Raleigh, North Carolina 27602
Telephone:  (919) 839-0300
Facsimile: (919) 839-0304

Counsel to Hearst-Argyle Television,Inc.



Table of Contents

Summary ... e

The Local Televisisr Owaership Rile Sheuld Be Relaxed
Substartiailv to Raflect the Compebtive ind Divarse Quilews
Avalaniz o Tonsumers . e e

A Record Evidence Dsmonstates That Sven As TuIc'ﬁ‘:'
Audience Sharss Are Declining. the Number and Popularsy
of Zompeting News and Informatien Qutlets Ts “m:a dinz

B. Croponents of Relaxation lamere the Law and ne Smpirival
Evidence ... L L.

C. A Relaxad Local Teizvision Cwrarship Rule Skhould 3=
Predicatsd on ar “Andience Share™ Mare

1 Ths NAZ's “10:10" Proposai Has  Mucth 1o
Recommend it 0 .0 . L. e
2 Az zn Allzmative, the Loca: Television Cwnershis

Rule Could P Commen Ovmersiuoof Television
Statnons "Vrese Collecuve Audtencs Share [s 334
Tees and Wush Do Net Clherwise Aftan !'_..-d:.m

Cencertratian of Audiencs Sharz

The Comumission Should Repeal the NewvspeperBreadeast
Cross-Ownership Rule ... ... ... ... .. e

Conelusion ..

VJ

b
gl

21



Summary

In hight of the current state of competition and diversity in the local media marketplace, the
D.C. Circuit’s intcrpretation of Scction 202(h) of the 1996 Act, and the evidence before the
Commission to date, Hearst-Argyle respectfully urges the Commission (1) to relax substantially the
local television ownership rule, in the manner advocated herein, and (2) to repeal the
ncwspaper/broadceast cross-ownership rule in its entirety.

The record empirical evidence demonstrates the following: Competition and diversity are
flourishing through the cxplosivc growth of news media outlets that compete directly against
broadcast television for both local and national ncws, Indeed, the various Media Ownership
Working Group studies show that consumers use newspapers, the Intemmet, and radio as substitutes
for television news; that the viewing share of broadcast television has declined in the last two
decades; that news-talk radio is the most popular radio format, thereby providing competition for
iclevistion news programming; that viewers increasingly use cable for local news and current affairs
almost on parity with broadcast telcvision; and that consumers’ affinity for non-broadcast news
outlets will continuce to expand in the immediate future.

The mcssagc from this empirical data is unmistakable: Consumers enjoy multiple and
divcrsc outlets for news, information, and entertainment competing for their attention at the local
level. And the growth in these alternative outlets shows that the current local television ownership
rulc’s insular counting of only local television stations to the exclusion of all other media that may
divert and capture the attention of consumers is no longer tenable. Because the Commission’spublic
interest goals ofcompetition and diversity are fully preserved in the current media marketplace, the
current local television ownership restriction isnot “necessary in the public interest” and, therefore,
must be relaxed.

Opponents ofrclaxation ignore the massive data detailing the wealth ofmultiple and diverse
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media outlets competing for consumers’ attention. They ignore the lack of empirical evidence
supporting their view that common ownership will stifle competing and divergent viewpoints. They
ignore the economic principles that will drive a common owner of local stations to diversify to
attract a broader and more diverse audience. And they ignore the critical fact that the only empirical
data rclevant to diversity militate in favor of relaxation of the local television ownership rule.

Inlight ofthis evidence, togcthcr with the financial pressures on broadcasters resulting from
the DTV (ransition and the incrcasing costs of local news production, it is time to revise and relax
the local television ownership nile, and such revision and relaxation should be predicated upon an
“audicncc share” metric. Consequently, Hearst-Argyle supports the principles of NAB’s proposal,
which relies on audience shares and provides a conceptually new measure of diversity and
competition in local tclevision markets.

However, Hearst-Argyle also offers for the Commission’s consideration an alternative
approach to revision Of the rule that is derived as an analog of antitrust law and analysis.
Hearst-Argyle’s proposal is two-fold (1) The Commission should permit any common ownership
of local tclevision stationsas long as the combination’s collective audience sharce is 30% or less, and
(2) the resuiting concentration, logether with the change in concentration, of audience share,
post-combination, must satisfy a standard that is an analog of the general standard set forth in
Section 1.51 of the Department of Justice and FTC’s /992 Horizontal Merger Guidelines utilizing
a Herfindahl-Hirschman Index (“HH I') analog for audience share. Hearst-Argyle believes that this
proposal, as detailed herein, builds appropriately on the good work ol NAB and satisfies the
Commission’s desire, as expressed by Chairman Powell, to find an antitrust analog for its diversity
and competition analysis.

Hearst-Argyle believes that this approach has numerous merits t0 recommend it for
Commission consideration, including:

* The approach captures consumer substitutability of tclevision channels, be
they over-the-air or cable or DBS, and avoids the arbitrariness of voice
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need to he restated. There is simply no record evidence upon which the Commission could retain
or cven relax the newspaper/broadcast cross-ownership rule. To the contrary, the record evidence,
as demonstrated at length by Hcarst- Argyle and numcrous other parties, both in this procccdiiig and

m the carlier proceeding in MM Docket No. 01-235, supports outright repeal of the nile, and

counting. Inaddition, the basic approach remains simple: itobviatesthcneed
to consider consumer substitutability of other media for television, especially
since there is 110 common metric among these other media.

The proposal is likely to survive judicial scrutiny since its pedigree is
anlitrust law and analysis.

The proposal has the virtue of stability. Changes in a station’s audience
ratings ofa few tenths ofa point, as averaged over a year, will generally have
no material impact on whether a combination is permissible.

The proposal is indifferent to market size.

The approach consists of bright-line tests, providing critical certainty to the
markets, yct itaccommodates one exception, lor “failed” or “failing” stations,
which is unlikely to have the effect of ratcheting up concentration levels over
time with developing Commission prcccdent.

The approach will he straightforward for Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

Finally, the facts supporting repeal of the newspaper/broadcast cross-ownership rule hardly

Section 202(h), accordingly, mandates its abolition.

TR0



Bafcratye
Federal Communizatiens Commission
Washington, D.C. 20534

In the Mattzr of

2002 Biennial Regulatory Review—Review of the M3 Daociet No. 02.277
Commission’s Brecadeast Dranership Rales and
Other Rules Adooted Pursuant to Section 202 of the
Telecommurnicancons Act of 1966

Cross-Ownership of Bicadeast Siations and MM Docke: No. 01-235
Newspapers

Rules and Pelicies Concerming VU Dockeat Na. 01-3107
Multiple OQwnership of Radio 3readcast
Stations in Local Markers

T e e e e v S e e S i e e S

Defininor of Radio Markats MM Jockat Wo. 0C-224

To: The Coramissicn

REPLY COMMENTS OF HEARST-ARGYLE TELEVISION, INC.

Hearst-Arzyle Television, Inc. ("Hearst-Argyle™), by s atiomeyvs. submits these reply
commenis 1n re;pense o he Nonce of Propesed Bulemaking (“Nence™). TCC 02-239, released
Septembzar 22, 2002, in -ke above-captionad proceeding. In light of the current state of zompetiticn
and divarsity in the local media markerpiace, Hearst-Argyle respectfuily urgss the Commission (1)
10 reiax substantially the local tslevisicn ownership rule, in the manner advocated herein, and (2110
repeal the ncwspaper.bff:adc:.st cross-owmershiz ruis in its antirety.

In Section 2C2(h) of the Telecommunications Act of 1996, Coangrsss imposed a staturory
mandate upon the Comr:ssion to medify or repeal any ewnorship ruie that is no lenger “necessary
in the public inzerest.”" Histctically. the Commission has censidered the ideals of competiticn and

diversity as hallrarks of the public interest when reviswing he impact of its focal ownership

" Pub. L.No 104-1G4, § 202(h) (1956)



regulations Burthe deregulacory presumiption’ impesed oy Congressin Secten 202k racuires har

rIou
the C:r::miss-ion. a J.‘rr.:mm:_-n. provide smpirca cvidencs to demorstTale *hat an o etshup ruie
15 Qecessary iC protec’ competition and diversity in ke lacal madia marketplace. [n ihe case of the
curent lacal television ownership rule and the acwsparerhraadeast Cross-9wnership rula, the
emrifcsl 2vidanc: demonstraies the OpFosita—American consuner; 2njoyv multinie znd diverse
news, information, and 2nsertainment sutlets comipeting fortheir attentien. Accordingly, 1t s time
to repeal the newspapertroadeast cross-dwnership rule and o revise wholesale ard refax
substantally the ‘ceal 2'evision ownership mle.
L The Local Television Ownership Rule Should Be Ralaxed Substantially
to Reflect the Competitive and Diverse Outless Available to Consumers
A Record Evidence Demonstrates That Even As Televisicn

Audience Shares Are Declining, the Number and Popularicy of
Campeting News and Infarmation Qutlzts [s Expanding

The urren: local relevision cwmersip -ulz, a3 modified by the Commizsion's 1587 Leed!
Televisicn Cwnersiiz Order)? prohiting an enity fom owming twe broadeast islevision stitions in
2 siagle Nigizen Designated Market Area ("DMA M unless: (1) the stations’ Grade 3 cofiicurs do
not overiap er (2) at least zight independent, fuli-pow2r draadeas: selevision stotions remain n the
miarbezt afisr the merger and at least one of the stat.ons is net amang e op four-ranked stations in
the market. While the Comumission’s /999 Local Television Ovonership Order acknowledged that

duopolizs provide important ecanomic advaniages 1o madia sensumers (e.g., offering finansial

assistancs {0 a struggling sianon, providing more resources for local Frogramming), it ultimately

*See Sox Television Sietions, Ine ». FCC, 280 F 3d 1027, 1048 (“Section 202(h} caries with
1t a presumption in faver of repesling or modiying :he ownership ules™), reh 'z granced, 292 F.3d
337(D.C. Cir. 2002},

} See Review ef the Commission’s Regulztions Covemirg Television Broadcasting, Rz-orr
and Crizr, 14 ECC Red 12993 {1939).
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determined that applying a voices (estand a “Top 4 rule to proposed duopolies were critical to
ensure that local markets “remain sufficiently diverse and competitive.™

The current local television ownership rule, however, cannot stand against the robust
competition for news, information, and entertainment programming in local media marketplaces
today, particularly in light of the D.C. Circuit’s decision in Sinclair.” For example, today
competition and diversity arc flourishing through the explosive growth of news media outlets that
compete dircctly against broadcast television for both local and national news. In previous filings
before the Commission on the newspaper/broadcast cross-ownership rule, Hearst-Argyle provided
a comprehensive examination of the nation’s 210 DMAs which identitied an average of 81
«rgjtional” media voices in cacti DMA for which therc were 39 separate owners.” That study is
asrclevant to the local television ownership rule as it is to the newspaper/broadcast cross-ownership
rule. As cable teicvision, dircct broadcast satellite (“DBS”), and the Internet continue to reach more
American consumers, they increasingly provide competition to broadcast television asthe “primary

source of news and information for most Americans.”” And this growth in alterative outlets shows
that the currem rule’sinsular counting of local television stations to the exclusion of all other media
which may divert and capture the attention of consumers is no longer tenable.

The Commission’s recent Media Ownership Working Group studies, as well as its

recently-released Ninth Annual Report on Video Competition,® underscore the severity of the

* 1999 Local Television Ownership Order aty 70.

* See Sinclair Broadcast Group v. FCC, 284 F.3d 148 (D.C. Cir. 2002).

v See Comments of Hearst-Argyle, MM Docket No. 01-235 (filed Dec. 3,2001), at Exhibit 1.
The “traditional” media voices counted areprecisely those that the Commission currently LiSEs [ jts
radio/television cross-ownership rule, 47 C.F.R. § 73.3555(c).

1999 Local Television Ownership Order at 9 40

* See Annual Assessment of the Status of Competition in the Market for the Delivery of
(continued...)
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challenge to broadcasters. One particular study finds “clear” evidence that audiences use newspapers
and the Internet as substitutes for television news and “some” evidence that audiences use radio as
a substitute for television news.” These dala comport with the D.C. Circuit’s mandate that the
Commission must include non-broadcast “voices” in any voice test used to administer the local
television ownership rule. Tn the Sinclair case, the court flatly rejected the Commission’s decision
to count only broadcast television stations as “voices” for purposes of the rule, while counting
television, radio, newspapers, and cable systems as “voices” for purposes of its radio/television
cross-ownership nile:

Having found for purposes of cross-ownership that counting other

media voices “more accurately reflects the actual level of diversity

and competition in the market,” the Commission never explains why

such diversity and Competition should not also be reflected in its

definition of “voices” for the local owncrship [duopoly] rule.'

Noli-broadcast news outlets are now significant competitors with broadcast television.
Although broadcast television still commands the largest audience shares, those sharcshave declined
stcadily as the number of competing media outlets has expanded. A Media Ownership Working
Group study reports that between 1984 and 2001, the prime time viewing share ofnetwork affiliates

dropped from 69.2% to 49.6% and the all-day viewing share for network affiliates dropped from

63.5%1037.4%."" “TheCommission’s Ninth Annual Report on Video Competition describes similar

‘(...continued)
Video Programming, Ninth Annual Report, FCC 02-338 (released Dec. 23, 2002).

* Jocl Waldfogel, Consumer Substitution Among Media (Sept. 2002) (Media Ownership
Working Group 2002-3), at 3.

W Sinclair, 284 F.3d at 164,

"' See Jonathan Levy et al., Broadcast Television: Survivor i a Sea of Competition (Sept.
2002) (Media Ownership Working Group 2002-12), at 21-23; see also Waldfogel, MWOG 2002-3,
at 15 (finding that television viewing had “declined steadily” from 37.3% lo 36.8% between 1994
and 2000).



declines in both prime time and total viewing shares for broadcast television.”

As broadcast viewing shares decline, the popularity of competing news outlets continues to
risc. The all-day viewing shares for cable television grew from 25.7% to 49.7% between 1990 and
2000, and the ratio of broadcast audiences to cable audiences during prime time has been cut almost
m half  from 9-1 to 5-1.”* Radio also provides competition for news prograniming. A Media
Ownership Working Group study reports that news-talk radio was the most popular format among
a sample radio audicnce and that the number of news radio stations increased between 1993 to
1997."* DBS prograniming is now available nationwide from two competing outlets, DirecTV and
EchoStar, and the Ninth Annual Report found that DBS is garnering an increasing share (up to
20.3%) of the MV PD market and cutting into cable’s historical primacy in that arena.” 1n addition,
both daily and weekly newspapers rematn vibrantand established competitors to broadcast television
as a rehable source of local news and information.

Competition from cable (elevisionis particularlypointcd in news programming—--even at the
local and regional level. A Nielsen survey found that among those Americans who use tclevision
as their principal source of local news and current affairs, 67% watch broadcastnews and 58% watch
cable.'® As of July 2001, as many as 22.3 million cablc subscribers had access to local or regional

news programming (Which often provides community news and information on topics ranging from

”See Ninth Annual Report al § 80.

' See Levy, MOWG 2002-12, at 38. This figure is based upon a comparison of the four
strongest broadcast networks against the four strongest cable channels.

" See Waldfogel, MOWG 2002-3, at 16,29, Table 4
'* See Ninth Annual Report at ¥ 58.

'@ See Nielsen Media Research, Consumer Survey on Media Usage (Sept. 2002) (Media
Working Croup Study 2002-8), at 72-78.



school closings to government meetings).”

Perhaps most importantly, Nielsen consumer research data suggest that audiences’ affinity
fornon-broadcast news outlets- particularly the Internet—will continue to expand inthe immediate
future. When Nielscn survey participants were asked what news outlets they would be “more likely”
to usc in the future, a plurality ol respondents chose the Internet (24.7%), followed by cable (21.8%)
and broadcast television (18.2%). This slatistic is buttressed by the meteoric rise in Internet
availubihity lo American homes and businesses. While Internet access was “virtually nonexistent”
i 1994, Internct use grew from 15.1% in 1997 lo 56.4% in 2001."

The message from this empirical data is unmistakable. Consumers enjoy multiple and
diverse autfets Tor news, information, and entertainment competing for their attention at the local
level. Because the Commission’s public interest goals of competition and diversity are fully
preserved in the current media marketplace, the current local television ownership restriction is not
“necessary in the public interest,” and, therefore, it must be relaxed.

B. Opponents of Relaxation Ignore the L.aw and the Empirical
Evidence

Scvcral public interest and consumer groups, in their opening comments, have urged the
Commission to retain the local television ownerhsip rule. Staled generally, their primary arguments
appear to be (|) that the Commission should restrict any “voice test” to include only broadcast
television stations and (2) that common ownership of television stations will reduce viewpoint
diversity.

“The first argument is purcly an opportunistic one. It ignores the wealth of multiple and

diversc media outlets dctatled above that arc available to consumers — news-talk radio; local,

'" See Levy, MOWG 2002-12, ai 126 ,

¥ See Waldfogel, MOWG 2002-3, at 16-17 (documenting Internet use From 1997-2000);
Levy, MOWG 2002-12, at 68 (docurnenling Internet use for 2001).
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regional, and national cable news programming; daily and weekly newspapers; and a near-endless
stream of local information on Internet web sites, bulletin boards, and email lists. Their argument
also wholly sidesteps the D.C. Circuit’s mandate in Sinclair that the Commission’s voice test must
include non-broadcast voices to maintain regulatory parity with the radio/broadcast cross-ownership
rule (although some commenters also scek to tighten that rule as well). Finally, the assertion that
broadcast television remains the “primary source” of news ignores the most crucial, and most telling,
statistic on competition: while broadcast television viewing shares continue to decline, the number
and popularity of cable, DBS, radio, and Intermet news outlets continues to expand.”” Whether
cconomists agrec that the growth and popularity of these new media outlets constitute
“complements” or “substitutcs™ isimmatenial, for it isobvious that a largerand more diverse number
of ncws outlets are competing for the attention ofconsumers every day. Whether and to what extent
citizens choosc to use these competing news outlets are left solely to the consumer.

The second general argument of the public intcrcst groups is that the merger of news
operations, staft, and technical resources will offcr less opportunity for co-owned stations to air
competing and divergent viewpoints. This charge has been leveled and debated for decades,”® but
thcre never has been sufficient empirical evidence to supportit. Here, much of the evidence offered
by groups such as the Communications Workers of America, United Church of Christ, and the
AFL-CIO isanccdotal and focuses on reports of merged companies consolidating or canceling local

newscasts. Generally, the efficiencies and additional resources that flow from a merger usually

" Broadcast television itselfremains competitive in local markets. In asamplc of 10 Nielsen
DMAs, a MOWG study reported a dramatic increase in the number of television broadcast outlets
between 1960to 1980 and again from 1980 to 2000. In fact, 9 of the 10 markets had at least five
local television stations. See Roberts et al., A Comparison of Media Qutlets and Owners for Ten
Selected Murkets (1960, 7980, 2000) (Sept. 2002) (Media Ownership Working Croup 2002-1).

2 See, e.g., Metro Broadcasting, Inc. v. FCC, 497 U.S547, 566 (1990), overruled g/ other
grounds by Adarand Constructors, Inc. v. Pena, 515U.S. 200 (1995); National Citizens Commitree
Jor Broadcasting v. FCC, 436 U.S. 775, 795 (1978).
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provide stations with opportunities to increase local news coverage — opportunities that currently
are unavailable to many local stations struggling with the high costs of producing local news,
transitioning to digital television, and competing with multiple news outlets. Indeed, several
comnienters that own duopolies have detailed that their stations were able to improve the overall
amount and quality of local programming.?'

FFurther, the notion that sharing ncwsgathering resources will lead to a consolidation of
viewpotnts isotfset by an equally plausible notion — that market forces will drive co-owned stations
to attract a broader and more diverse audience.?> And whereas the fonner argument relies on
anecdote, this latter notion is actually buttressed by empirical data, reported in a Media Ownership
Working Group study, that common ownership of media outlets (specifically, cross-owned
newspapers and tclcvision stations) does not result in a predictable pattern of news coverage and
commentary about political events.” Until there ispersuasive empirical cvidence demonstrating that
owners Will purposefully narrow their viewpoints at the same time that they expand their operations
and audience rcach —an idea that seems antithetical to elementary economics—certain commenters’
lears about viewpoint diversity remain unfounded.

Finally, the only empirical data relevant to diversity militatc in favor of substantial

relaxation. When reviewing its media ownership rules, the Commission considers not only

! See, e.g.,, Comments of Sinciair Broadcast Group at 26-28; Comments ol Nexstar
Broadcasting Group and Quorum Broadcast Holdings at 8-9; Comments o f Coalition Broadcasters
LIN Television el al. at 15-33; Comments of Belo Corp. at 22-25.

2 See Notice at § 82 & n.159 (citing economic studies supporting the plausibility of this
argument).

¥ See David Pritchard, Viewpoint Diversity in Cross-Owned Newspapers and Television

Stations: A Study of News Coverage of the 2000 Presidential Campaign (Sept. 2002) (Media
Ownership Working Group 2002-2).
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viewpoint diversity, but also outlet diversity, source diversity, and program diversity.* While the
Commission continues to focus on viewpoint diversity as the “primary goal” of its policymaking
efforts, the other elements of diversity often serve as proxies to “protect and advance” viewpoint
diversity.® As aresult, evidence ofoutlet, source, and program diversity is critical to help build a
proper evidentiary construct for the otherwise elusive concept of viewpoint diversity. In the casc
of tlic local television ownership rulc, there is an abundance of diverse media outlets offering a
near-cndless and diverse array ol programming, both in format (e.g., local newscasts, regional sports
events, tclevision biographies, political and business roundtables) and in content(c.g., food/nutrition,
pop music, nature and wildlife, science fiction, home decorating). This fact, while seemingly
self-evident from a single glance a local television guide, is fully supported by the empirical
cvidence, discussed above, from the Media Ownership Working Group studies, the Ninth Annual
Repori, and Hearst-Argyle’s comprehensive “independent voices’” analysis.
C. A Relaxed Local Television Ownership Rule Should Be
Predicated on an “Audience Share” Metric

In light of the evidence, discussed above, of the declining audience shares for broadcast
television, the increasing availability of alternative outlets for news and information programming,
and the lack ofany empirical data to retain the existing rule as “necessary in the public interest,”
together with the evidence adduced by other comnienters, including the financial pressuresof DTV
conversion, the declining financial position of many smaller market television broadcasters, and the

increasing expenses of local news production:*  the local television ownership rule cannot persist

# See Notice at ¥ 34

5 See Notice at ¥y 33-50 (citing outlet and source diversity as proxies for viewpoint diversity
and inviting comments to determine whether they should be considered as separate and equal policy
goals).

* See. e.g., Comments of NAB at 71-79; Comments of Coalition Broadcasters LIN
(continued...}
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its current form. Indeed, it is now clear that any version of the rule that relies on a voice count will
remain arbitrary, whcther that voice count counts local television stations only or other types of
media outlets, and will likely continue to affect negatively opportunities to bring the benefits of
common ownership to any hut the largest markets. Instead, a relaxed local television ownership rule,

like the two proposals discussed below, should be predicated upon an “audience share” metric.

1. The NAB’s *106/10” Proposal Has Much to Recommend It

As a consequence of the myriad difficulties with the rule in its current form, NAB has
proposcd an entirely new manner of approaching local television ownership, and anumber ofparties
have already endorsed that approach in their initial comments.”” Hearst-Argyle also supports the
NAB proposal, which relies on audience shares and provides a conceptually new measure of
diversity and competition in local television markets.

NAB should hc commended for developing an approach to local common television
ownership that achicvcs three critical milestones: [First, by aggregating audience shares across all
channels that viewcrs niay watch, NAB’s proposal captures the substitutability—I[rom the
consumer’s perspective-- of local broadcast television stations with cable and DBS channels.
Second, by utilizing Niclscn share data as the mctric, NAB avoids the difficulties inherent in any
voicc counting methodology. Third, and finally, and perhaps most imporiantly, NAB’s proposed
rule issimple. By predicating the proposed ruleonlyon television channels, NAB’s proposal allows

the Commission to avoid having to determine definitively whcther various and sundry media (such

#8(...continued) _
Televisionet al. at 4-10; Comments of Gray Television at 17-19; Comments of Granite Broadcasting
at 12-13.

" Sec Comments of NAB at 79-84; Comments of Coalition Broadcasters LIN Television et
al. at 11; Comments of Duhame! Broadcasting Enterprises at 2; Comments of Pappas Telecasting
at 13-15; Comments of Paxson Communications at 30-31 (supporting NAB s proposal as transitional
rule towards complete elimination).
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35 racio, newspapers, and the Internet) are fubsiitutss for onc anothar—wiich rzally focuses on
substitutability fror the advartiser's perspective—as wail 3¢ croviding alegical undespinning sathe
rule that should help it Survive jugicial scrutiny vis-1-vis the Commussion's otaer loca; ownersh.p
rules, pariicularly the radiotelevisian crass-ownership =ule rthal was the sturtkling Bleck for the
Sirclair zoum.

Desoite these many merts—all of which sheald faver NAR's *10:10” propesal over the
SUTENt We—NAZ's Initial propesal sull leaves g number of gaps For sx amplz, NAB ieaves for
Case-by-2ase analysis wiopalies and Possivle commations of nwvo Statiors 2ach with ap audigres
share grsater than 1994, NAR's provosal alse does not handle in a olear Tarner Teamznt of farlag,
fubing, and unbuilt siaticns, whick s why, presumalslv, the Coalition Broadeastars (LIN T2 2vi5:0m
el al) sunpivmentad (he NAY'g arcgesal #ith ‘helr swn vamation ! AngNA3 Froposal dces not
deal exprassiy an any way woh the Prasumed Tiavmont of ull-sower sanllite ilations fof vhith
Hearst-Arayle owns iwo). Each of these "8aps”servas 10 leave some mapicar elriamty thut makes
1t mare 2iTicult for parties ‘o struciure thair bisiness affairs.

In addition to these £2ps. wiich 370 easy Imaugh to reme:dy vith supnismantation. NAR:
proposat hzs twe prircipal sherteomings, both ofwiien may hamers theoreticd tan Jikelv 'o cesug
Inprastice. Firer, atheugh Hearst-Aresle is awars of no DMA i which such acireumstance could
ever exist, NAB's sreposal does, thecreticaily, permit a staticn with, say, 2 9.0 rating to compina
with 2 statien with 191 0 raung  This theoratical zembination waule “ewm” 100% of e audienca
sharz, but it would not necsssariy be a merger to monopely sincs severa| other local television
31aliong, s el as 4i of the cabie and DBS Cannets, may I2main i the market with audiznce
shares below Nielsen's reportable levels. In add.tion to its practical unlixatihocd. 1t is also worth
observir that such a merger wouid still remain subject 1o standar¢ antitrug: rev. ew. which would

almest zertainly prevent such acombination. Sec.nd, and more Prebable; but sl unlikely i3 -ha

# See Comments ol Coalition Broadeasters LIN Taievisicn et 2! at12-14.
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fact that the audience share data are subject to manipulation by parties desiring to combine. A
station with a 10.0audience share desiring to combine with a station with a 13.4andience share, for
instance, could purposely program weak programming during a sweeps month in an attempt to
nudge its audience share to a 9.9, thereby allowing the combination under the proposal’s “10/10”
presumption. However, NAB has already greatly reduccd the chances for such manipulation by
proposing a lour book Nielscn average and by using an audience share daypart, 7:00 a.m. to
1:00 a.m., that is so broad lhat rank manipulation becomes much more difficult. In practice,
therefore, neither of these shortcomings should prove fatal to NAB’s proposal.

Mostimportantly, however, NAB’s proposal suffers from one conceptualdifficulty that may
or may not bc remediable, to wit, NAB selected a 10.0 audience share as its threshold for its
proposcd rule’s presumptions. Why “1 0’7 NAB states that “the choice of a 10viewing share as the
presumptive ‘cut-off point for allowing duopolies scparates market leading from non-leading
stations on a reasonably consistent basis across DMAs of varying size.” This rationale strikes
Hearst-Argyle as generally reasonable and accurate; however, there is no hard evidence that “1 0”
is the ideal cut-off point, rather than 9 or 11 (or 9.2 or 10.8, for that matter), and neat and tidy
numbers, like “10,” always lead to questions as to whether they arc mere artifacts of our base 10
numbering system. The real difficulty, of course, is the question as to whether “10™ can be
sufficiently justified to avoid merely substituting one arbitrary rule (the current “8" independent
voices lest) with another. Hearst-Argyle believes that it can be so justified but offers, for the
Commission’s consideration, an alternative proposal, discussed below, that avoids the question
altogether.

In sum, Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work in
formulating it. and requests that the Commission carefully consider it as a replacement for the

current rule.

* Comments of NAB at 82
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As an Alternative, the Local Television Ownership Rule
Could Permit Common Owpership of Television Staticns
Whose Collective Audience Share Is 30%% or Less and
Which Do Not Otherwise Attain Undue Concentration of
Audience Share

If, for any r=ason, the Commission sheu!d net be inclinad to adopt NAB’s aroposa,
Hearst-A-gvle has foermulated an altenative approach to the structura of 2 revised local televisicn
owne~shinp mule that Hearst-Argyis respecifully requests the Commission ¢ consider.
Hearst-Argyle's proposal is two-fold. {1} The Commussion should permut any common owrership
or lecal ielevision statiens as long as the combination’s collentve qudisnce share 3 70% or less. and
(2) thz resuling concsnmation. together with the chanmze 17 Zoucentration, aof audiencs share,
pest-commation, must satisfy a stardard chat e 2a arzleg of the 2encmal stamdard s21 forth in
Sccuon 1,31 of e Jeparment of Justcez and 70 s U922 Fonzoniul Merger Siuidelines uilizing
a Herfiindani-Firschman Index (“HET") analeg for audicncs share. Hearss-Argyle s2iizves bzt this
propesal, as detailed below, builds appropriately on the good work ¢f NAB and satistics the
Commnssion’s cesire, as axprassed by Chairman Powel o find an artitrust azaiog for its diversity
and compettion analysis.’®

Haarst-Argyle's propesel is intended to provide as ditzct an amalee o standard antitrust
analysis as feasitle while prasetving certamn siements of sumplicity not always present it st
analysis, Axticust analysis and case law are wzll-developed and sufficiently well-understced for

them to serve as the id=al basis for the Comrm:ssion’s diversity ard compeliion CORCerns n

? As Communications Daily has repented:
{Chauman) Powell said he had starf working two develop [an]
equivalent io antiirust law’s Hril memc fer competition. “I've sgld
every sconomist in My building I"1} give an ward o the first 'c ind
an HET to measure diversity

Comm. Daily (Jan. 17,2003).
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formularing focal sqactural swnership rafes. Hearst-Arzyle’s prcposal is uizo intendad ¢ build on
the prircipal strergths of NA3's proposai. Accordingly, 2udience share should serve as the zasic
metric, and this audiznce share should be broadly measured n three differeat ways: (10 by taking
a brozd approach to what consursers may watch, that 1s by aggregating the audissnes share over alj
Channels available to viewers—specifically, all lecal broadeast channels, all sut-of-marke: broadcast
channels vizvable over the air. and all cable and DBS channels—and thersby capturing the
substitutaptlity of these charnels Tom a viewsr’; serspective, (2} by taking 2 bread davpart shara
measurz. 700 am. to 100 a.m ., to nuly capture the “share” ef audience that watchzss a particular
television channel; and (3} by iakirg a sufficienily sroad historical averzze, e most recent Jour
Nielsen sooks, prewiding a current arnuvalized average audience share measure Te this point.
Hearst-Arzviz has sumply somewed wholesale NAB's good drcposal.

The drstorong of Fearst-Argrle's croposed rele would establish a 0% colective audiznce
shars as a bright-ine hard cap: Ifthe propesed combination’s ¢ollective audience share 2xcesds
30%. then the compmration would be impermussible. If, lowever. a proposed combination’s
collectiva audiance share (5 30% or less, then the combinatica 1s 10t presumptively impemmisitbie
hut must be analvzed under the second prong to detarmune its permussitiiity. The thresiioid of
“30%" has been selected because that is the (hrashold undar antitrust case law in whieh a claim of
attempted monepolization is pically accepted or for whtch undue concentration is found.™

The second prong of Hearst-Argvle's proposed rule would establisk a direct audicnce share

analog to the HHI and apoly basic HHI analysis using that analeg to Zetermine whether a

M See. e.z., United States v. Phuladelpiia Nat'l Bunk, 374 U 5. 311, 364 (1963) (“Without
atterpting to specify the smallest market share which would still be censidared 1o thrzaten undue
concentration, we ave clearthat 30% presents that threat.”); Mid-Vebraska Bancshares, Inc. v. Board
of Governors of Fed. Reserve Sy5., 627 F.2d 266, 271 (D C. Cir. 1980, K., Havden Co”of Now
York, [nc v. Siemens Med. Sys., Inc.. 879 F 2d 1005, 1018(2d Cir. 1989) (citing, inver alia, 3 Arasca
and Tumner, ANTITRUST Law, at 9 835 (1978) ("[c[laims [of attempted monopolhization] invoiving
30 percent or lower market shares should presumptively be rejected” (brackets in case’s citation)).

1
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combination is permissible. Thereflore, instead of using advertising share, as the antitrust agencies
would in their competition analysis, Hearst-Argyle proposes using Nielsen audience share data, as
defined above, to determine an HHI analog, which, for purposes of discussion, Hearst-Argyle is
calling the “Audience Market Index” (“AMI”). The AMl is, simply, the sum of the squares of the
individual audience shares of all local television stations in the relevant DMA.*? For example, if a
given local television market, with no duopolies, were comprised of Station 1 with an audience
share of 16.3, Station 2 with an audience share of 11.7, Station 3 with an audience share of 9.7,
Station 4 with an atidiencc share of 3.9,and Station 5 whose audience share is too low to be reported

by Nielsen, then the AMI for this hypothetical market would be calculated as follows:

AMI= 164"+ 1178 + 975+ 3.9 + 0% = 515

Audience markct concentration is divided along a spectrum, as measured by the AMI (and directly

analogous to the HHT under the Horizontal Merger Guidelines™), as follows:

Unconcentrated AMI less than 1000
Moderately conccntrated AMI between 1000 and 1800

Highly conccntratcd AML greater than 1800

Then, in evaluating a proposed combination of local television stations, the Commission would

consider both the post-combination market concentration, asmeasured by the AMI, and the increase

2 Although the audience share aggregates the share with respect (o all available television
channels, the AMI is the sum of the squares of the audience shares of only the local television
stations because thosc arc the only market participants whose combination is ofconcern. That is,
a local television station combining with an out-of-market television station does not implicate the
Commission’s local television ownership rule but its national ownership rule instead. Similarly,
there is no prohibition against a cable company that owns cable channels from merging with a local
television station.

' See 1992 Horizontal Merger Guidelines at § 1.5
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in concentration resulting from the combination, as measured by the change in the AMI. For
cxample, using the hypothetical market above, if Station 2 and Station 3 were to combine, the

post-combination market concentration would be calculated as follows:

AMI =164+ (11.7 + 9.7+ 3.9+ 02 = 742

And the incrcasc in concentration resulting from the combination would then be

AAMI = 742 -515 = 227

As a further analog to the Horizonral Merger Guidelines,” the Commission should regard
combinations of local television stations as follows:

{a) Post-Combination AMI Less Than 1000. The Commission should regard thecombination

as posing no harm to diversity and competition and should permit the combination without further
analysis, regardlcss of the amount of increase in the AMI.

(b) Post-Combination AMI Bctween 1004 and 1800. 1fthe combination produces an increase

in thc AMI oflcss than 100 points. the Commission should regard the combination as posing no
harm to diversity and competition and should permit the conibination without further analysis. If
the combination produces an increasc in the AMI of more than 100 points, then the combination
should he impermissible unless the stations can carry the burden of proof under a “failing” or
“failed™ station cxception

(c) Post-Combinntion AMI Greater Than 1800. 1f the combination produces an increase in

the AMI of less than 50 points, the Commission should regard the combination as posing no harm

# See 1992 Horizontal Merger Guidelines at § 1.51. For the sake of simplicity and to
maintain the certainty that the markets appreciatein bright-line tests, Hearst-Argyledoes notpropose

that the Commission import in its entirety the Horizontal Merger Guidelines. For example,
Hearsl-Argyle does not propose that the Commission utilize the factors set forth in Sections 2-4 of

the Guidelines, although the Commission should utilize a factor, such as that set forth i Section 5
ofthe Guidelines, for a “failing” or “failed” station exception.
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to diversity and competition and should permit the combination without further analysis. If the
combination produces an increase in the AMI of more than 50 points, then the combination should
be impermissible unless the stations can carry the burden of proof under a “failing” or “failed”

station exccption

Two further examples illustrating the basic operation of the proposed rule are sct forth in the
attached Appendix

Hcarst-Argyle believes this proposal satisfies all reasonable desiderata for a structural

ownership rule Tor local television owncrship:

* Audience shares arc a rcasonable, objective measure of diversity and
competition.* Niclsen share data capture who and how many are watching
whal. Thus, share data scrve as a reasonable, aggregated proxy for outlet,
source, and program diversity, and these forms ofdiversity, in turn, are the
best means to achieve viewpoint diversity, an otherwise elusive concept that
no ong, including the Commission, hasyct devised a way to ineasuredirectly.
In addition, share data also measure the relative success of television
channels in competing for viewers.

By limiting the reach of common ownership, a proposed local television
ownership rule predicated on audience share insures outlet diversity. By
limiting common ownership of stations to those whose collective audience
share is 30% or less, the proposed rule insures that there will always remain
at least four owners of significantly viewed channels available to consumiers
in any given DMA.

Bccausc the AMI, or change in AMI, includes measurement of all viewable
channels, even less popular channels can materially affect the prospects for
any given combination. Thus, the continued existence and importance of
thcsc channels provide avenues for sourcc and program diversity.

Source and program diversity arc also preserved because a common owner
will seek to differentiate its programming among its various channels.”
Thus, co-owned stations will program different formats (program diversity),
and obtaining that diverse programming will require that content to be
obtained from multiple sources (source diversity).

** See Norice at Y 46 (seeking comment on the use ofratings figures); 4 60 (seeking comment
on how to measure market power if the Commission’s analysis focuses on competition for viewers)

* See Notice at § 82 & n.159 (citing economic studies supporting the plausibility of this
argument).
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° Theproposed approach resolves the issuz of accounting for tha fact tha: more
than 86% of American housshclds pav for televisicn ¥ All wiewanie
chanrels are ‘ncluded i the analysis, and b= zrebabilioe that 1 Nielser diary
mey be completed by an cver-the-air vi=wer or an MVPD subscriner os
rzrlected 1n the final share dara.

* The proposed approac supplemerts the Comumission’s revizw gfcompetitive
adveriaing and market congiderations ¥

- Like NAB’s proposal. this approach capturss consumer substimutability of
televisicn channels, be they over-the-air or cablz or DBS. and aveids the
arbiranness cf veice counting In additicn, 'he beasic approach remains
simple: it obviates the need to consider consumer substitutabiiity of ather
media for television. sspecially since :here is no common meme arong thess
cther media.

d The provosal 15 hik2ly to survive judicial scmutiny since s pedigrec 5
antimust law and anaiveis. inclnding beth b2 30% hard cap /denved Tem
U.5 Supreme Court preczdens) and rhe AMI analysis (adirest sralog cf HFID
analysis under the Horzonwal Merger Guidelines). There i3 notsing arbirary
about 1.

* Tre zroposal :s responsive 0 Cherrman Powell’s desire w formulate an
ansitrist analog for its structural owrership rules.

* Urder the proposal, thers are ne :hseretical oddities, such as seeminglv
permitting stations with 4 9 0 and 91.C share to combine.

* The proposal has ths virmue of stability. Changes n a staten’s audience
ratirgs of a few tenths ofa sein, as averaged overa vear, wiil generally have
no matenal impact on whether a combinstion 15 permissible.

" The propesal accommodatss ali types of combrinatiens, including tiopolies,
cammen ownership where at least one station 's a full-pcwer sateliite, and
commen ownership involving attributable LMAs.

. The propesal is indiferent to market s1ze. Therefore, there is no nherent
bias against providing reiief for broadeasters in smaller-sized markets.

V7 See Meuce at  +8 (secking comment ¢n how the §6% MVPD subscription rate aliecs
diversity analvsis),

 See Noree at 19 38-6D (secking comnment on whether the Commissicn shouid focus on
consumers and.or on advertisers aad how it should go about doing so).
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The approach consists of bright-line tests, providing critical certainty to the
markets, yet itaccommodates one exception, for*““failed” or “failing” stations,
which is unlikely to have the effect of ratcheting up concentration levels over
time with developing Commission precedent.

The proposal appears to satisfy some of the concerns raised by public interest
and consumer groupsin their comments. For example, Consumer Federation
ol America advocates use of an HHI-like construct to determine local media
market concentration. In addition, several such commenters support defining
local markets as narrowly as possible, and the proposal is at least partially
responsive to this concern, for while it includes all television channels (from
broadcast, cable, and DBS) in its audience share metric, it excludes radio,
newspapers, and the Tnternet,*

The approach will be straightfonvard Tor Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

In sum, although admittedly not a simple as NAB’s proposal, Hearst-Argyle believes that its
proposal makes up for the slight increase in complexity by providing a comprchensive approach to
revising thc local television ownership rule.

Given the D.C.Circuit’sconstruction of Section 202(h) of the Telecommunications Act, both
in Sinclair and in Fox Television Stations, it is apparent that this is not the time for the Commission
1o be timid in relaxing the local television ownership rule. Because the “evils” of common local
ownership have not been demonstrated—indeed, none of the twelve media studies released by the
FCC suggests any harm would flow from relaxation of the rule—the Commission should consider
taking the bold step of permitting common ownership of local television stations as outlined above.

Il. The Commission Should Repeal the Newspaper/Broadcast

Cross-Ownership Rule
The facts supporting repeal of the newspaper/broadcast cross-ownership rule hardly need lo

he rcstatcd. As demonstrated above in the discussion of the local television ownership rule, there

" See Comments of Coiisumer Federation of America at 284-289; Comments of
Communications Workers of America at 8, 15, 47; Comments of United Church of Christ at 42-46;
Comments of AFL-CTO at 53-56.
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are multiple and diverse outlets for news and information competing for the attention ofconsumcrs.
Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal ofthe cross-ownership
han, Hearst-Argyle undertook its own comprehensive examination of traditional media “voices” in
each of the nation’s 210 DMAs and found that, on average, each DMA is home to 81 traditional
media “voices” for which there are 39 separate owners

Commenters continue to be split on the question whether advertisers (not to mention
audiences) view newspapers and broadcast television stations as substitutes.” But thequestion need
not be definitcly answered since an answer either way supports repeal ofthe rule. As Hearst-Argyle
has pointcd out, if newspapers and televisions stations are not substitutes, then, obviously, there
would be no harm to compclition if the cross-ownership ban were repealed.®’ Conversely, if
newspapers and tclcvision stations are substitutes, then the explosive growth in news, information,
and entertainment sources will protect and cnhancc competition

Some public interest groups supporting retention of the rule cite a clarmed lack of (or even
the alleged suppression of) viewpoint diversity among co-owned or “converged”
newspaper/broadcast facilitics. However, the “evidence” behind their complaintsis purely anecdotal

rather than empirical.” Morc importantly, this “evidence” of alleged viewpoint suppression, even

% Moreover, it is disingenuous for some of the commenters to argue that newspapers and
letevision should be considered as separate markets when analyzing the anticompetitive impact of
proposed duopolies, yet then turn around and argue that newspapers and television markets should
he considered togelherwhen analyzing the anticompetitive impact ofproposed newspaper/broadcast
television combinations. Newspapers and tclcvision stations are either substitutes for one another
or not, but they cannot be simultaneously both substitutes and not substitutes.

' As the Commission itself has previously acknowledged, “[p]rohibition of, . . newspaper
and television . . . cross-ownership would make little sense unless these different media were
important substitutes foreach other.” Amendment of § 73.35550fthe Commission’s Rules Relating
lo Multiple Ownership of AM, FM and Television Broadcast Stations, Report und Order. 100 FCC
2d 17(1984), at Y 29, reron. granted in part and denied in part, 100 FCC 2d 74 (1985).

2 See, e.g., Comments of Communications Workers of America at 32-39; Comments of
(continued...)
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1l true- —which Hearst-Argyle does not concede and which one of the Media Ownership Working
Group studies effectively rcbuts* —misses the larger point. The question is not whether one
particular (combined) media outlet champions viewpoint diversity, but whether overall viewpoint
diversity 1s prescrved across an entire local media marketplace. Again, Hearst-Argyle’s
“independent voices” analysis reveals that the average DMA contains 39 separate owners of local
media voices, as the Commission has traditionally counted such voices. Thus, if a newspaper and
lelevision station were to merge in an average DMA , there would still remain 38 separate owners
of local media voices in that average DMA . Any perceived or actual threat to viewpoint or outlet
diversity, thercforc. will have little cffcct on overall diversity inany particular DMA. Therefore, the
concern of these public interest groups is fundamentally misplaced.

In short, there is no record ev idence upon which the Commission could retain or even relax
Itic newspaper/broadcast cross-ownership rule. Therecord evidence, to the contrary, supportsrepeal

of the rule, and Section 202(h), accordingly, mandates its abolition.

Conclusion
For the foregoing reasons, as well as those set forth in Hearst-Argyle’s opening comments
and it previous comments and reply comments in MM Docket No. 01-235, the newspaper/broadcast
cross-ownership rule should he repcaled and the local television ownership rule significantly relaxed

as outlined above.

**{ continued)
Al L-CIO at 40-46; Comments of Consumer Federation of America at 227-34,

* See Pritchard, MOWC 200)2-2
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Appendix

Two Examples [ustrating the Basic Operation of Hearst-Argyle’s
Local Tclevision Ownership Rute Proposal



Example 1

Share Owner
Station 1 20.4 A
Station 2 9.8 B
Station 3 6.7 C
Station 4 3.1 D
Station 5 Not Reported (=0.0) E

In Example 1, Station | and Station 2 could not combine because their collcctive share is
greater than 309% {20.4 + 9.8 = 30.2 > 30] cvcn though, post-combination, the AMI would bc less
than 1000[(20.4 + 9.8) +6.7" + 3.1 + 0° =967 < 1000]. Note that this result is different than
would obtain under NAB’s “10/10 proposal.

All other duopoly possibilities are permissible because the AMI, post-combination, is less
than 1000 in all cases. Morcover, the triopoly of Stations 2, 3, and 4 is also permissible for the same

reason |20.4% + (9.8+ 6.7 +3.1)* + 0° = 800 < 1000].



Example 2

Shure Owner
Station 1 23.1 A
Station 2 14.4 B
Station 3 9.8 B
Station 4 5.9 C
Station 5 2.1 D
Station 6 N/R (=0.0) E

In Example 2, the current AMI for the market is 1158 {23.1% + (14.4+ 9.8)* + 5.9? +2.1¢
+ 0.

In this market, Station | could not combine with either Station 2 or Station 3, even if
Owner B were willing to break apart its duopoly, because of the 30% hard cap {23.1 +14.4 = 37.5
>30;23.1 +9.8 =32.9:-30]. Similarly, Stations 2 and 3 could not combine with Station 4 because
the audience share of the stations ofonc owner, post-combination, would collectively exceed the
30% cap [(14.4 +9.8)+ 5.9 = 30.1 > 30].

Station 1 also could not combine with Station 4, even though the collective audience share
is less than 30% [23.1 +5.9=29.0 < 30] bccausc the AMI, post-combination, is greater than 1000
[(23.1 + 597+ (14.4+9.8)2+ 2.1+ 0= 1431 > 1000] and the change in AMI is greater than 100
{1431 - 1158 =273 100]. Station | could combine with Station 5, however, because, even though
the AMI, post-combination, is greater than 1000 [(23.1 + 2.1)* + (14.4+ 9.8)’ +5.9% + 0* = 1255
> 1000], the change in AMI is less than 100 [1255 - 1158 = 97 < 100]. For the same reason,
Station 1 could combine with Station 6 [(23.1 +0.0)* + (14.4 + 9.8 + 5.9 + 2.1* = 1158 > 1000;
FI58 - 1158 =0 < 100}. Morcover, Station | could combine with both Stations 5 and 6 [(23.1 + 2.1
+0.0) + (14.4+9.8)" + 5.9 = 1255 > 1000; 1255 - 1158 = 97 < 100]. Stations 2 and 3, however,

could not combine with Station 5 because the AMI, post-combination, is greater than 1000 [23.1°



+(14.4+9.8+2.1)* +5.9* + 0 = 1260> 1000] and the change in AMI is greater than 100 [1260

1158 = 102> 100]. Stations 2 and 3 could combine with Station 6 [23.12 + (14.4+ 9.8 + 0.0)
b5.9° + 21 = 1158 > 1000; 1158 - 1158 = 0 < 100]. Finally, Stations 4 and 5 could combine
hecausc the AMI, post-combination, is greater than 1000[23.12 + (14.4+9.8)* + (5.9+2.1)* +¢*

= 1183 > 1000] but the change in AMI is less than 100[1183 -1158 =25 < 100].



